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Mr. DANAHER. Mr. President, I respectfully ask unanimous consent to include in the Appendix of the RECORD a 
remarkable address by Prof. Edwin M. Borchard, who is Hotchkiss professor of law at Yale University. At South Orange, N. 
J., on January 27, 1940, speaking before the Yale alumni, he delivered an address upon the question of United States 
neutrality. Since it bears so markedly on the problems confronting our Nation, and because of Professor Borchard's 
unquestioned status in the field of international law, I feel that it is a document of such public interest that it should be 
incorporated in the RECORD at this time. 


There being no objection, the address was ordered to be printed in the RECORD, as follows: 


The subject that has been assigned to me, the Question of United States Neutrality, arouses a counterquestion, "Why 
should there be any question about it?” The answer lies in the fact that conflicting voices have arisen in the land to counsel, 
on the one hand, complete abstention from Europe's (and Asia's) wars, that is, neutrality; and, on the other hand, aid to 
one side to assure victory for the favored belligerent; that is, intervention. The administration seems to have adopted for 
the present an ambiguous course, politically precarious and legally doubtful, of hoped-for abstention but nonmilitary 
participation. It may not be without interest to trace the path by which the country reached its present state of divided 
counsels. 


The historic beginnings in America were simple and clear. The fact that the colonists had been parties to practically every 
European war of the eighteenth century, of which they were sometimes the cause and practically always the unwilling 
victims, fortified the moral justification for their political emancipation from Europe. The Europe they saw was the Europe 
that we seeman interminable series of feuds which place now one country and now another ina position of temporary 
domination. While relief from these incessant struggles was not the primary motive for the American Revolution, the early 
statesmen found in such relief a decided and highly prized advantage. History, geography, and hard experience thus 
conditioned the origins of American foreign policy. Whatever the division of opinion on domestic policy, there was no 
division on detachment from European wars. Even those who favored the French Revolution, like Jefferson, did not dream 
of intervening, and when in 1793 the French invoked the alliance of 1778, the treaty was interpreted so as to justify 
American neutrality. In 1798 the Congress went so far as to denounce the treaty unilaterally. Washington's Farewell 
Address did not lay the foundation of American policy. It merely reaffirmed it. As far back as 1776, and, indeed, at the very 
time the French alliance was under discussion, John Adams expressed a common conviction when he opposed any 
agreement that would entangle the Republic in the future wars of Europe. He added: “We ought to lay it down as a first 
principle and a maxim never to be forgotten, to maintain an American neutrality in all future European wars." 


Whatever the name that may be given this policy, it was a natural policy, the only one consistent with American self- 
preservation, and in fact a boon both to Europe and the United States. It was founded on common sense and had as its 
natural corollaries the doctrine of nonintervention in the internal affairs of other countries and of recognition of political 
facts as they evolved through. internal revolution or external changes. As Secretary Hay once remarked, the foundations of 
American foreign policy were of "limpid simplicity.” 


Within these clear guiding lines the Nation flourished. No one seriously questioned the importance of abstention from 
Europe's wars. In the process the United States was enabled to make numerous contributions to international law, and 
especially to the law of neutrality, such as the proclamation of 1793, the acts of 1794 and 1818, the doctrines that “free 
ships make free goods” adopted by the Declaration of Paris of 1856, and the campaign for the freedom of enemy private 
property at sea, which has been advocated by Secretaries of State, congressional resolution, and by Theodore Roosevelt 
himself, who recommended it as a matter of "humanity and morals." The United States was in the forefront of every 
movement for strengthening the rights of neutrals, and the constructive character of the nineteenth century was 
hospitable to such a policy. It is a major calamity that the Wilson administration, even before entering the European war in 
1917, found in the war's alleged moral aims a justification for not defending the most time-honored rights of neutrals and 
the freedom of the seas. No one can tell when, if ever, that lost ground may be recovered. One can only be certain that the 
violations of law then committed and tolerated have helped to increase naval armaments in every maritime country and 
made life more precarious for all neutrals, because it has become more dependent on force and less on law. 


How has it come about that the sound doctrines on which the Nation achieved respect, greatness, and well-being became 
subject of attack not merely from Europe but in intellectual circles in the United States? Before attempting to answer this 
question, something should be said concerning the philosophy and history of neutrality. 


II. Neutrality as a principle and a practice was a concomitant of the maturity of the modern state system. It represented 
a triumph for reason and sanity in a world that had not yet overcome the habits of war. Sir Thomas Barclay, writing in the 
Encyclopedia Britannica in 1911, deemed it the highest achievement of international law. It was a matter of slow growth. It 
was not easy, from the thirteenth to the seventeenth centuries, to win the right to stay out of the wars of other peoples. 
States, especially small ones, were almost compelled to join in the wars of larger neighbors, and often to risk their 
existence on their ability to pick the winning side. But when neutrality had acquired a fully accepted legal status in the 
sixteenth and seventeenth centuries, it was realized that a contribution toward the welfare of mankind had been made, for 
large areas of the world could now cultivate the arts of peace when others decided to go to war. From the eighteenth 


century onward the path of progress was deemed to lie in the firm abstention from other people's wars and in the 
development of that privilege into a legal system. Toward its perfection the United States made notable contributions. 


Illusions concerning the state of the world were not then so common as they are now. It was not assumed that ina 
highly competitive world of hundreds of millions of people of varying outlook, wealth, territory, mores, with unfair 
competition a common practice, all conflicts could necessarily be avoided. The effort of constructive statesmanship was 
devoted to ameliorating tensions, to deflating the causes of conflict, to devising mediatory and arbitral methods of 
conciliation and settlement, to keeping alive an atmosphere conducive to negotiation, to preventing fundamental, 
especially ideological, cleavages between peoples. The Treaty of Vienna kept major peace in Europe for a century, and 
modifications were facilitated by a comprehensive European outlook. No superstate was assumed. No panaceas were 
proposed, because statesmen respected their reputations. As the international structure was at best a delicate one, it had 
to be treated with a certain degree of discretion and caution. No undue demands were made upon it. Moral judgments on 
fellow members of the state community were generally withheld. Such policies, while they did not profess to afford a 
guaranteed cure for war, nevertheless did much to ameliorate its occurrence, kept a large part of the world at peace, 
narrowed the area of conflict, and were conducive to sensible treaties of peace, 


From the fiery crucible of many a war there was gradually evolved a group of principles and rules by which belligerents 
and neutrals achieved reasonably definite guides for the conduct of their reciprocal relations on land and sea. The neutral 
refrained from military aid, the belligerent permitted nonmilitary trade. No nation was always a belligerent, and even the 
belligerents, while under temptation to overstep the bounds when under pressure, appreciated the necessity for rules of 
law as an alternative to anarchy and unregulated force. Treaty, custom, prize courts, claims commissions, diplomatic 
settlements, had over a period of four centuries developed a great body of rules founded on intelligent principles-not 
necessarily on logic—for regulating the relations between belligerents and neutrals. These were known to informed 
persons and afforded a compass by which to guide the ship of state through dangerous waters. Belligerents had an 
incentive to observe them in order to hold down claims and to avoid the risk of adding to the list of their enemies; neutrals, 
in order not to expose themselves to legitimate criticism, damages and attack, and risk plunging their people into war. 


III. A system of independent states of varying size and power could not, however, develop a legal system such as 
prevails within each of the states. There a legislature or lawgiver in more or less continuous session relieves social strains 
by frequent changes in the law, and a balanced division of governmental powers helps to maintain, after a fashion, the 
social equilibrium. The system of independent states is far too primitive for so organic a legal system. Many of the political 
errors of recent years have been due to the easy but unfounded assumption that there is a close analogy between the law 
within a state, whereby the unruly are hailed before the civil authorities, and the international system, in which no nation 
is authorized to assume the role of policeman or judge. Law is built on experience with human conduct and propensities. 
The moment even municipal law exacts too much it proves unenforceable. Witness the experiment with prohibition. 
International relations are much less susceptible of external control. Any attempt to impose a rule which does not grow 
out of previous experience is almost sure to fail. Thus mere hatred of war is not enough to justify extravagant hopes ofa 
fundamental change in international relations. 


Neutrality, as a legal status, grew out of this painful experience with war. It finds its source in candor, in the obligation to 
hold the scales even, to remain friendly to both belligerents, to lend support to neither, to avoid passing judgment on the 
merits of their war. It assures both belligerents that they are dealing with a friend, not a disguised enemy. The belligerents 
must know who is in the war and who is not. In return for obligations assumed by a neutral, the belligerents undertake to 
respect his rights as a neutral, including the right to stay out of the war. There are those who regard this life-preserving 
role as insufficiently heroic and who recommend joining in foreign wars on the "right" side as a "world service.” But they 
seem unaware of the humiliations which the "servant of mankind" brings to his own people and the confusion which 
interference in foreign quarrels spreads to the rest of the world. 


IV. This is not the place to examine how the United States slipped into the European war in 1917. In brief, however, the 
reason is to be found, | fear, in a departure from those fundamental precepts of candor, impartiality, and detachment 
which neutrality imposes on a neutral. You cannot help one side at the expense of the other and hope to remain neutral or 
escape the penalties of unneutrality. You can't have it both ways If you wish to remain neutral you must also respect the 
obligations of neutrality, know what is neutral and what is not, and display some capacity to handle yourself. You can't ask 
immunity for Americans on armed belligerent merchant ships. You can't write notes to one belligerent for the record only. 


And now we come to the question how neutrality as a principle and a policy for the United States came to be disparaged. It 
was partly due to the war, pictured as a crusade for righteousness, and partly to the theory consecrated in the Covenant of 
the League of Nations that the way to insure peace was to enforce it by joint action against an aggressor. The impractical 
and dangerous character of the assumptions on which this theory is based were not perceived by its more trustful 
devotees. Apart from the fact that it was designed to hold down the status quo of 1919, it stands to reason that important 
nations cannot be threatened by their fellows with starvation and boycott and force as weapons without stirring emotions 
that are the very reverse of peaceful. And, as was predictable, the attempt to apply the system of sanctions in Manchuria 
and Ethiopia created new cleavages and provided new causes of conflict among the nations. It has necessarily stimulated 
the urge for self-sufficiency and conquest. It has encouraged the growth of armaments, for prospective coercer and 
coerced alike. 


With such a system, neutrality is necessarily incompatible. Accordingly, neutrality, and especially American neutrality, was 
vigorously attacked as selfish, immoral, and cowardly. One of the leading spokesmen of the new theory of peace by force, 
Professor Fenwick, exclaimed: “Neutrality must go as a legal conception.” It was asked, with the utmost sincerity, how 


could anyone conscientiously remain out of the posse comitatus when an aggressor was on the loose? The long-established 
rules of international law, which had been founded on practical experience, were now disparaged as inconsistent with the 
new theory which conceived the world as divided between peace-loving and warlike nations. We were to quarantine the 
aggressors, in the name of what was called collective security, international cooperation, and preventing war. Intervention, 
not neutrality, was to become the way of life for the United States. 


But how the bad were to be made good, and especially democratic by starvation and hostile measures short of war was left 
unexplained. It looks as though the new methods oversimplified the problem of peace and war and neglected many 
elemental facts of international relations. For example, the new theory overlooks the manner in which wars arise; the 
complex causes of war, historical, psychological, and economic; the nature of nationhood in the modern world, including 
prestige and “face.” The theory proceeds from the assumption that the distempers and discontent that move masses of 
men have a moral origin; it overlooks provocations to resentment but condemns the expression of resentment; it 
overlooks the fact that the term “aggressor” is a call to arms and at once raises the temperature; it overlooks the fact that 
historians after decades of investigation usually are unable to reach a unanimous judgment on how blame is to be 
distributed, assuming such a task to have any value. It overlooks the fact that the life of nations is not static but dynamic 
and that nations rise and fall; that no country can be guaranteed against the consequences of maladministration, against a 
falling birth rate, against deterioration of its resources, physical and spiritual; that the attempt to maintain an unhealthy 
status quo might be anything but constructive. The modern distempers, aggravated by 20 years of misunderstanding, have 
made peaceful change exceedingly difficult. Admitting that many current invasions of territory are or seem unjust, the 
remedy of general intervention and especially United States intervention might be worse than the disease. 


The position of all neutral states has been physically and morally weakened by the neutral surrenders of 1914-17, by the 
political disrespect for neighboring neutrals manifested on the part of the belligerent states, and by the ideological attack 
on neutrality as immoral. It would be unfortunate for the European neutrals if the pillars sustaining neutrality were to be 
further undermined. 


V. The United States policy toward Europe and Asia has been torn between non-intervention of the traditional kind, 
wrongly called isolation, and intervention on behalf of righteousness. The conflict of ideologies has troubled the country 
ever since 1917. It lay at the root of the struggle to enlist the United States in the League of Nations and of the effort to 
frame a neutrality statute. The non-interventionists, fortified by those who wished to take from the President the 
temptations to quarrel which led the United States into the last war, sought to provide for equal treatment of all 
belligerents, with as little Presidential discretion to favor one side as possible. The interventionists sought as much 
opportunity to discriminate against "aggressors” as they could get, with wide Presidential discretion in applying the 
statute and in adopting implementing regulations. 


The expression of these conflicting views in legislative bills and statutes makes interesting history. After the ratification in 
1928 of the Kellogg-Briand Pact, which was construed to enlist the United States in the enforcement of articles 10 and 16 
of the Covenant of the League, numerous movements were initiated at Geneva and elsewhere to draw the United States 
into definitions of “aggression,” into “consultative” pacts, into commitments to apply or tolerate sanctions, and other 
devices calculated to enable the United States with certain other powers to “enforce peace,” as it was called. 


Numerous resolutions were introduced in Congress to enable the President to cooperate with other countries in placing 
an arms embargo on "aggressors.” Some of these resolutions passed the House. One also had passed the Senate in 1934, 
when, on reconsideration, an amendment was adopted providing that all arms embargoes authorized by it were to be 
applied impartially to all parties to a foreign war. Although apparently approved by the administration before adoption, 
approval was later withdrawn, for when the bill was returned to the House it was allowed to die. 


Then came the Nye investigation, with its somewhat extravagant finding that munition makers and bankers had caused 
our involvement in the last war. This view, combined with a growing belief that unneutrality had actuated American policy 
in 1914-17, led to the Neutrality Act of 1935 embodying the impartial arms embargo, loan embargo, prohibition of 
American travel on belligerent vessels, prohibition under Presidential discretion of the admission of submarines, and the 
Munitions Control Board. The act was applied in the Chaco war and also in the Italian-Ethiopian war of 1935-36. 
Nevertheless, after the League declared Italy to be the aggressor, efforts were made by the administration to place what 
was called a moral embargo on certain other commodities, such as copper, oil, trucks, tractors, scrap iron, and scrap steel. 
This was not authorized by the statute, and the injunction broke down when the League powers found themselves unable 
to agree on how to apply sanctions against Italy. 


But the demand for commodity embargoes with Presidential discretion in their selection was reflected in the bill 
introduced in 1936. That particular demand was defeated; critics pointed out that it would have violated treaties and 
afforded wide opportunities for discrimination between belligerents. But in the act of 1937, such a discretionary embargo 
on secondary commodities was authorized with a cash-and-carry provision applicable for 2 years. This was designed to 
insure that no American vessels or Americanowned cargo would be found in a war zone, yet that American trade might 
continue if cash were paid and if the foreign buyer carried the goods away in foreign vessels. The President was given the 
power to bring the act into operation when he found a state of war to exist. 


On the first occasion for the application of the 1937 statute, namely, the Sino-Japanese war, the President declined to 
find that there was a state of war because it was said no war had been declared. Most wars are undeclared. It was said also 
that the reason for not bringing the act into force was that it would have operated to the advantage of Japan. However that 
may be, China was granted a large loan by the Export-Import Bank, and extra-legal executive moral embargoes against 


Japan were enjoined upon American manufacturers. This injunction was at variance with article 5 of the Treaty with Japan 
of 1911, which prohibited discriminations in trade. It was said that Japan was violating the Nine Power Treaty and the 
Kellogg Pact - vague political documents hardly permitting of such easy, unilateral judgments. But possibly the country 
may have acquiesced in this departure from the Neutrality Act of 1937 and in the subsequent discriminations against 
Japan. 


Impartiality and neutrality began further to weaken, as Germany invaded neighboring countries and the war clouds 
gathered in Europe. In January 1939 the President came out for "measures short of war" against aggressors. In the 1939 
revision of the Neutrality Act the arms embargo was repealed. It was repealed to enable the United States to supply arms, 
ammunition, and airplanes to the Allied Governments, material which for physical reasons Germany could not get. The 
mere change of law by a neutral during war is not illegal, provided it strengthens his neutrality. But when made for the 
benefit of one side while weakening abstention and neutrality, it is not privileged. Nevertheless, it is probable that the 
majority of our people were willing to take the chances of reprisal by the disfavored belligerent, although they were not 
adequately informed, | believe, of the risks they were running and the precedent they were creating. The expired cash-and- 
carry provisions were revived, and in addition the President was authorized to establish combat areas where no American 
vessels could ply. 


Finished bombing planes are now being supplied to Great Britain and France; cotton, which is but ought not to be 
contraband, is being sent to Britain by the United States Government; merchant ships armed with four 6-inch guns are 
admitted to our harbors as peaceful vessels, and other acts are being undertaken the legality of which on the part ofa 
neutral not only a lawyer might question. In the case of the Russo-Finnish war, the Neutrality Act has been left unapplied, 
again on the alleged but irrelevant ground that no war has been declared. But here also the departure from the statute 
probably has popular support. It is understood that planes contracted for by the United States have been released to 
Finland, a $10,000,000 loan has been granted by the Export-Import Bank, and further public loans are now under 
discussion. Again it is proper to observe that these acts are not consistent with United States neutrality. 


This brief recital will have indicated that in spite of statutes and of the desire of the country to remain out of war, and 
presumably to remain neutral, the urge for discriminatory treatment of "aggressors” has powerful support. Yet it is well to 
know that, however the discrimination may satisfy emotionally, the risks involved cannot be overlooked. Admiral Stark, if 
correctly reported, recently asked for a fleet large enough to defeat four great powers in hypothetical combination. It is 
quite natural that hostile discriminatory policies would create the thought that such powers might become combined 
enemies of the United States. This invited danger is the only reason that I can see for this extraordinary expansion of the 
armed forces of the United States, for it would appear that the gradual weakening of Eurcpe and Asia is relatively 
strengthening the position of the United States. But if we are to embark as a nation upon the policy of influencing the 
outcome of foreign wars by discriminatory acts against disfavored belligerents, in whatever interest it may be done, it is 
well to recognize that neutrality has been departed from and that the risk of war is invited. And it is quite probable that if 
the aid rendered proves insufficient, more aid will be sought and given until the commitment proves irretrievable. And if, 
perchance, it should prove unavailing, humiliation would be the least of the consequences. A growing accumulation of 
resentful enemies would be very likely. Even Emerson's intelligent aphorism that it is the task of the wise to undo the 
harm done by the good will be academic. This is quite apart from the internal risks of dividing our own people, of 
bankrupting the country, of impairing the political and social order at home. Guizot, the great French historian, remarked 
in his reference to George Washington: 


"It is the property of great men, even when they share the prejudices of their time of their country, to know how to get 
free from them and how to rise superior to their natural habits of thought." 


The very fact that emotionally we are so nearly unanimous in wanting one side to win should make us especially wary of 
the risks we are taking and of the responsibilities that we are incurring in giving assistance to that side and handicapping 
its enemy. Difficult problems often present such dilemmas, but it is well to be clear that we cannot under the guise of 
neutrality undertake unneutral action and expect indefinitely to escape the consequences. Whatever the policy desired by 
the country at large, there ought to be no misunderstanding as to what we are doing and the legal and political risks that 
are involved. 


Considering the numerous unsolved domestic problems that now confront us, many of them legacies of the last 
intervention in Europe's wars, it would seem that a more effective service to humanity could be performed by solving our 
own problems and by saving the United States and this continent for constructive postwar contributions in healing the 
wounds of war than by participating in this latest of the series of conflicts in other continents. 


